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early half of all individuals diagnosed with Autism Spectrum

Disorder (ASD) possess average or above average intelligence,
but only a small percentage are employed, regardless of their level Individuals with Autism
of educational attainment or qualifications. At the same time, as

a result of the 2008 amendments to the Americans with Disabilities Act, litigants of all SPeCtrum Disorder

disabilities increasingly have been successful in establishing coverage under the statute and who are sufﬁciently
securing protection against discrimination in employment. Taken together, there is little
doubt that increased numbers of individuals with ASD will enter the labor pool during the high-functioning to work

next decade, raising new legal challenges for employers. L .
in independent settings

Profile of Individuals with Autism Spectrum Disorder bring many strengths

Individuals with ASD who are sufficiently high-functioning to work in independent settings to employer's, such as

bring many strengths to employers, such as high attention to detail and the ability to
sustain intense concentration in areas of interest. Within specialized fields, some possess high attention to
the ability to recall facts, think outside of the box, and persevere in repetitious and routine

detail and the ability

circumstances in ways that are superior to their “neurotypical” colleagues.

Nevertheless, success in a work environment requires more than competence in the skills to sustain intense

and task§ one.is employgd tovpe‘m‘orm. Being able tlo sgccessfully navigalitle the social nuances concentration
and relationships that exist within a workplace setting is often more critical to career
success and advancement than the mastery of hard skills. Because ASD is primarily a social in areas of interest.

disorder, it can create serious hurdles to securing and maintaining employment.
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Courts reasoned that
‘“‘getting along with
others” was an essential
function of nearly every
job. Because some
individuals with Autism
Spectrum Disorder
cannot perform these
functions consistently
because of their social and
communication challenges,
they were deemed
unqualified by courts and

thus not protected from

discrimination.

Legal Protection of Individuals
with Autism Spectrum Disorder

The Americans with Disabilities Act protects
qualified individuals with disabilities from
discrimination in employment. Prior to 2008,
individuals with ASD struggled to show
either that they were sufficiently disabled or
sufficiently qualified to merit the protection
of the statute.

Any evidence of the ability to interact

in society, however trivial, was typically
sufficient for courts to conclude that these
plaintiffs did not have an impairment that
substantially limited a major life activity, the
definition of disability. Courts characterized
plaintiffs’ significant interpersonal difficulties
with supervisors and colleagues as mere
“personality conflicts” that did not preclude
them from working in a class or broad range
of jobs.

Those plaintiffs with Autism Spectrum
Disorder who passed the disability hurdle
were often found to be unqualified for
employment and not covered by the
statute. Courts reasoned that “getting along
with others” was an essential function, or
fundamental duty, of nearly every job, and
the ability to handle stressful situations
without upsetting others to be a critical

and universal job function. Because some
individuals with ASD cannot perform these
functions consistently because of their social
and communication challenges, they were
deemed unqualified by courts and thus not
protected from discrimination.

In 2008, Congress stepped in to restore the
initial vision of the ADA through passage

of the ADA Amendments Act (ADAAA).
Congress retained the statute’s original
definition of disability but made clear to
courts that the determination of disability
should be broadly interpreted.

Of particular significance, the Equal
Employment Opportunity Commission

in the wake of the amendments stated
that Autism Spectrum Disorder is “almost
always covered” as a disability because it
“substantially limits brain function.” As a
result, in many cases involving autism, the
parties no longer contest whether the
employee has a disability. In those cases
that are disputed, employees generally
have experienced greater success post-
amendments, even when supported
primarily by personal testimony rather than
extensive medical evidence. Courts have
found plaintiffs to be substantially limited

in social communication despite evidence
showing their capability to function in some
circumstances.

Nevertheless, employees with ASD
continue to struggle to show that they are
qualified for employment. Courts continue
to assert that the ability to communicate
appropriately with customers and co-
workers is an essential function of the jobs
in question. Particularly in cases dealing with
employees who have contact with the public
or collaborative interaction with colleagues,
communication challenges typical for those
with ASD have been sufficient to deralil class
coverage. This may prove to be a significant
hurdle in litigation for employees with ASD
in the future.

Personality Testing

The increased number of individuals with
ASD at work coupled with broader coverage
under the ADA Amendments Act is likely

to create legal issues for employers. One
particular area of concern is the practice

of using personality tests for hiring and
advancement. Approximately 76 percent of
all companies with more than 100 employees
require job applicants to take personality




tests, purportedly to provide insight into an
applicant’s fit with an employer and aptitude
for a particular job. Those who score poorly
are unlikely to receive an interview.

One commonly used test for this purpose
asks the applicant to look at pictures of other
people’s eyes and expressions to identify
what they are feeling. It is highly significant
that this test is modeled on questions
developed by a leading researcher in the
field of autism to study the degree to which
individuals on the spectrum possess “social
sensitivity.” In light of the test’s origins,
adults with ASD unsurprisingly performed
considerably worse than other test takers,
even when compared to individuals with
other disabilities.

Absent strong evidence that a test is a valid
and meaningful measure of successful job
performance, employers’ continued use of
such measures may give rise to significant

ADA liability. In August 2015, for example,
the EEOC reached a settlement with Target
Corp. for $2.8 million as a result of claims
that its personality tests discriminated
against employees on the basis of race,
sex and disability. Because several of the
tests commonly used by employers have
specifically been found to identify markers
of ASD and were even developed for this
purpose, employers who continue to use
them as screening mechanisms likely are
violating the ADA.

There is no question that the next decade
will see increasing numbers of individuals
with ASD applying for jobs and working

in the labor force. Whether or not they
experience success will be highly dependent
on the actions of employers and their
compliance with federal anti-discrimination
laws. By taking a broader perspective

and recognizing the value in employees
who think and approach problem solving
differently, employers will simultaneously
benefit themselves and people with Autism
Spectrum Disorder.
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of all companies

with more than 100
employees require
job applicants to take
personality tests.
Those who score
poorly are unlikely

to receive an

interview.
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